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Introduction

Most Americans do not think much about how property rights affect them in their daily
lives. If they consider the subject at all, they are likely to be more aware of the monetary value of
private property than intellectual property (IP). People will protect their valuables at home and
work by locking their doors and installing security systems, and they usually have a good idea of
how much their business, home, car, and investments are worth.

But few people realize that nearly every product they use is the result of someone’s idea,
or IP; nor are they likely to know the value of IP to the economy. And it is even more unlikely
that they understand the impact of IP theft on either the creative process or the tens of millions of
ordinary Americans who participate in that process.

A Brief History of Intellectual Property Protection

During medieval times guilds, associations, or artisans were granted authority by the
government to control the regulation and conduct of various industries.! In England, personal
property and IP were traditionally viewed as distinct subjects with different origins. Personal or
tangible property was viewed as “a creature of common law,” whereas copyrights and other IP
were considered “largely a creature of statute.”

The 1623 Statute of Monopolies provided for the exclusive control over an invention for a
period of 14 years to the “true and first inventor.”® The Statute of Anne in 1710 granted an initial
14-year protection period with a possible 14-year renewal for protection of IP rights.*

In the United States, following the Revolutionary War every state had its own patent law,
and every state except Delaware had its own copyright law.’> The protection and promotion of IP
was so important to the Founding Fathers that they included it in the General Welfare Clause,
Atrticle 1, Section 8 of the U.S. Constitution:

To promote the Progress of Science and useful Arts, by securing for limited Times
to Authors and Inventors the exclusive Right to their respective Writings and
Discoveries.®

Unlike IP, personal property is protected under the Fourth and Fifth Amendments, not in
the Constitution itself. During the First Congress, H.R. 43, the Copyright Act of 1790, was enacted
and signed into law on May 31, 1790 by President George Washington. As one of the first laws
enacted by Congress, the legislation provided copyright protection for books, maps, and charts and
established both the U.S. Copyright Office and the U.S. Patent and Trademark Office (PTO).
These agencies were tasked with cataloguing, analyzing, and protecting IP rights.

Musical compositions were not mentioned in the text of the act and would not be expressly
covered by copyright until the Copyright Act of 1831. However, they were routinely registered
under the 1790 Act and categorized as “books.””

Unlike the PTO, there is no “Office of Personal Property” or a “Department of Personal
Property.” In fact, Article 5 states that private property can be taken for public use with just
compensation. Although the government can exercise eminent domain over private property under
such circumstances, it has no similar right to take away IP.

The legal protection of IP has enormous value. It turns intangible assets into exclusive
property that can be traded in the marketplace. A March 2012 report by the U.S. Department of
Commerce Economics and Statistics Administration and the PTO found that direct employment



in the most IP-intensive industries in the U.S. accounted for 27.1 million jobs in 2010, and indirect
activities associated with those industries provided an additional 12.9 million jobs for a total of 40
million jobs, or 27.7 percent of all jobs in the economy.®

In a comparative study on the value of IP, economists Kevin A. Hassett and Robert J.
Shapiro estimated that “innovation in its various forms accounts for 30-40 percent of the gains in
growth and productivity by the American economy during the 20" century.”® The study further
found that the value of IP in the U.S. was between $5 trillion and $5.5 trillion in 2005.!° By
comparison, in 2010 that value had increased to between $8.1 trillion and $9.2 trillion, or the
equivalent of 55-62.5 percent of U.S. GDP.!!

In 2010, the value of IP comprised approximately 80 percent of a company’s total assets
based on the Standard & Poor’s 500 Index.'? This compares to the 1975 value of intangible assets
comprising only 17 percent as IP, with the remaining 83 percent found in physical and financial
assets.'

Internationally, some governments have been developing policies that threaten IP. The
creative process will suffer as a result of such policies, because individuals and companies will not
be willing to spend as much time or money on new IP if they believe the fruits of their labor will
be taken away without sufficient — or any — compensation.

In a 2007 CAGW report entitled “Property Rights in the 21st Century: Don’t Steal This
Paper or My Ideas,” one of this report’s co-authors examined four “myths and reality” surrounding
the definition and use of [P. These premises hold true today.

Four Intellectual Property Myths

1. Myth: The price of information and ideas should be zero because products should be priced
at marginal cost.

Reality: Economists reject marginal cost pricing because such policies destroy investment.

2. Myth: Intellectual property rights result in information and ideas being “locked down” by
their owners.

Reality: The creators of art, books, movies, and inventions want their creations to reach as
many people as possible, so long as they are compensated.

3. Myth: Intellectual property rights are monopolies that give their owners too much economic
power.

Reality: Patents or copyrights support competition by encouraging inventors and creators to
enter new markets; [P gives its owners no more economic power than any other asset.

4. Myth: Intellectual property rights benefit big firms at the expense of “the little guy.”

Reality: Patents are often the best protection that a small inventor has against large firms;
copyright benefits creative ventures of many sizes, from solo musicians to big studios.




Strong protection of IP provides real benefits. Consider the following American inventions
and whether they would have come about in a climate of weak IP protection:

e The telegraph in 1835

e The phonograph in 1877

e The light bulb in 18806

Air conditioning in 19027

The television in 19278

The point contact transistor in 1947-1948'°
Marshmallow Peeps in 19522°

Magnetic tape cartridges in 1964

The cell phone in 1973%2

The microprocessor in 19732

The value of these and future inventions relies on strong IP protection. This report will
review copyright, trademark, and patent issues, as well as ongoing threats to IP protections from
piracy, counterfeiting, and illegal sharing online.

Many individuals who buy a fake Gucci bag on the corner or illegally download a TV
show, movie, or music, share the view of Hana Beshera, one of the founders of NinjaVideo, who
served 16 months in prison for violating copyright laws. Even after she got out of jail, Beshera
still believed that “the movie business is so large that skimming a little off the top doesn’t hurt
anybody.”?* P theft is wrong at every level; its impact affects everyone associated with the
creative process. Indeed, with more than 40 million Americans directly or indirectly working in
an [P-related industry, one of the victims of IP theft might well be personally known to the
perpetrator.

The importance of protecting IP rights cannot be overemphasized. The right to retain legal
possession of, and benefit financially from, IP is constantly being threatened. The intent of this
publication is to help educate the public about the value and importance of IP, the impact on
individuals and the economy from the theft of IP, and how IP helps innovation flourish and
economies around the world thrive.



Chapter 4: Trademarks: Iconic Icons

In 1886, Coca-Cola sold for five cents a glass as a fountain beverage. In 1894, Joseph A.
Bidenharn, a Vicksburg, Mississippi, candy store owner, began bottling and selling the beverage
in a common glass bottle.!*® In 1916, after receiving ideas from various glassmakers, Coca-Cola
Company selected a contoured design from the Root Glass Company of Terre Haute, Indiana, as
its specific packaging in order to prevent its product from being confused with other glass-bottled
sodas on the market. This classic bottle design with its scripted name was granted trademark status
by the PTO, and is now one of the most recognizable brands around the world.'®’

The global economy has created the opportunity for many brand name and trademarked
products to become well-known across international boundaries, including apparel, automobiles,
beverages, clothing, household cleaners, fast food chains, liquor, and tobacco. Companies spend
hundreds of millions of dollars on advertising and marketing, hoping that their brands become
iconic household names.

When brands become widely successful and well-recognized, consumers seek out them
out. Such highly-visible trademarks span language barriers and lifestyles. The value of individual
branding can be seen in the reverse side of the equation, when protestors in other countries attack
symbols and facilities of U.S.-based companies to object to certain policies or practices. In such
cases, the company more or less is the country.

According to the PTO, a trademark is a “word, name, symbol, or device that is used in
trade with goods to indicate the source of the goods and to distinguish them from the goods of
others. ... Trademarks are used to identify goods that are sold or otherwise transported or
distributed through interstate commerce. Service marks serve the same purposes as trademarks
but identify services or intangible activities that are performed by one person for the benefit of
someone else either for pay or otherwise.”!”"

Inventors, creators, and innovators file trademark and service mark applications with the
PTO to protect their IP and business identities.!”! The registered symbols, words, or packaging
can only be used with the trademark owner’s permission or license. For instance, CAGW’s
trademarked logo on the cover of this report can only be used by CAGW or those authorized by
CAGW.

Counterfeiters are well aware of the value of a familiar trademark. They copy the
packaging on products ranging from toothpaste to deodorant to tennis shoes in an effort to cash in
on the market. Other frequently-counterfeited items include batteries, extension cords, perfume,
shampoo, and toys.!”?

The products may look the same, but they are certainly not the same. For example, on June
14, 2007, the FDA announced a recall of counterfeit Colgate toothpaste that had been imported
from South Africa and sold in discount stores in Maryland, New Jersey, New York, and
Pennsylvania.!”® The 5-ounce tubes were found to contain antifreeze. Even though Colgate-
Palmolive did not import toothpaste from anywhere in Africa, the counterfeiters might have gotten
away with their scheme had the product not been tainted.

In January, 2014, firefighters followed up on an April 2013 fire at a manufacturing facility
in Valley Stream, N.Y. They discovered a number of suspicious-looking goods and contacted the
FDA. Investigators determined that the products, including Chap Stick, Johnson’s Baby Oil,
Vaseline, and Vicks VapoRub, were indeed counterfeit. The facility was one of five in Nassau
County being used to make these goods.!”* Four tractor-trailers were required to haul off the
millions of dollars’” worth of fake products. The operation was described as the largest of its kind
in U.S. history.!”®
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The beauty product bust is one of many efforts being made by law enforcement officials
against counterfeit products. In 2012, ICE seized 22,848 shipments of counterfeit goods worth
$1.26 billion, which kept them from reaching merchants and consumers.'”®

In a coordinated effort between the National Football League (NFL) and ICE officials,
Operation Team Player seized $37.8 million in fake Super Bowl merchandising and tickets during
the 2013-14 football season. The total was more than the previous six Super Bowl seasons
combined.!”” After the Seahawks won the NFC Championship, $200,000 of phony merchandise
was seized in the Seattle area.

The NFL actively identifies websites that are selling fake NFL merchandise, and closes
them down with the assistance of brand protection companies, such as MarkMonitor.!'”® The
league then takes these scofflaws to court. In 2013, the NFL was awarded a $273 million default
judgment against the operators of more than 1,000 websites.!”

While law enforcement pursues trademark infringement after it occurs, business owners
should do all they can to guard their intellectual property. Although registration is not required
under federal law in order to protect a company’s right to use a trademark, owning a federal
trademark provides some advantages over common law rights, including: '8

Legal presumption of ownership of the mark;

Public notice of ownership of the mark;

Listing in PTO’s database of trademarks;

The ability to notify the U.S. Customs and Border Protection Service of the
registration in order to prevent importation of counterfeit foreign goods illegally
using the mark;

e The right to use the federal registration symbol “®”’;

e The ability to file legal action in federal court; and,

e The ability to use the federal registration as a basis by which to file for registration
in foreign countries.'®!

Trademark owners can register their brands with the PTO by themselves; however, many
choose to work with a law firm that specializes in patents and trademarks. A June 2011 article in
Inc. magazine recommended that the same attorney who registers the trademark should also
provide counsel regarding anti-infringement activities and help locate a trademark watch service
to assist in monitoring any potential infringement activities.'®> The Houston Chronicle made
several recommendations about how to protect a trademark on the Internet, including building a
unique brand, registering the mark, monitoring competitors online to ensure they are not also using
the mark, fighting infringement, and protecting the brand.'®?

Some IP owners have been able to stop infringement on their own. For example, when
Daniel Lubetsky, the chief executive of Kind Snacks, heard that someone else had copied the
company’s distinctive packaging, he sent the offending company a cease-and-desist letter and was
able to get them to stop using similar packaging for their products.'®* However, not everyone is
so successful.

On January 13, 2014, artist Tiffany Bozic detailed on Tumblr her ongoing battle against
infringement of her artwork when she discovered that clothing manufacturer Romwe was selling
sweatshirts with an image of her painting of Strigiformes owl faces. She requested that people not
purchase the sweatshirt from Romwe or provide the company with any support.'®> In her posting,
she detailed how she tries to prevent her work from being distributed without her authorization:
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This is usually how it goes. I send the company a cease and desist letter. Usually
they do not respond at all, they may or may not take down the merchandise from
their website (or out of stores for that matter), meantime, they collect the money,
and then move on and steal art from another emerging artist. And the cycle repeats,
making it increasingly difficult for emerging artists like myself to earn a living. '3

This type of infringement is not limited to artwork. Designer Liz Fields, who specializes
in wedding gowns and bridesmaids’ dresses, spoke with CAGW about her ongoing efforts to
combat counterfeit products in the fashion industry. Fields is a young designer who attended The
George Washington University before working for costume designers Merit Allen and Michael
O’Conner.

After launching her own line of wedding gowns and bridesmaids’ dresses in 2010, she
quickly noticed that her designs were being sold at deep discounts on unapproved websites. Over
the following three years, she made nearly 1,500 requests for websites to be taken down for selling
counterfeit products under her name. She described how the Google request site was difficult to
use in order to report a counterfeit site. There was no place to call for assistance and it would take
months for a site to be taken down.

Wedding planning is always an emotional rollercoaster ride; as attested by buyers’ reviews
of the purchases they made on websites carrying the counterfeit gowns under the Liz Fields label,
their wedding dreams turned into nightmares:

I’'m in tears. My wedding is a month away and my dress FINALLY came. The
sizing is terrible (it doesn’t fit at all) and the quality is so bad! It looks like my
five year-old nephew sewed the dress together. Actually, he might have done
a better job. The shoulder straps are uneven. Visibly uneven. One is three
inches bigger than the other....

This isn’t a site I would recommend to anyone. I ordered my wedding dress
through this place, but they emailed me saying that they couldn’t possibly
make the dress I picked and that the fabric and everything needed to be changed
about it because they ‘didn’t have the right lace.” 1 didn’t like this, so I emailed
them back saying to cancel...

Another purchaser was equally frustrated and outraged:

Ordered 2 wedding dresses worth $400. Both were poor quality ... nothing
like the pictures ... cheap looking and ink visible at the seams that showed
through the fabric ... couldn’t wear neither and I requested permission to return
immediately and everything they said the pics showed nothing was
wrong...they actually offered me $10 to fix it myself

Fields suggested why a bride would put herself through such an ordeal: *“...many brides-
to-be will be snookered into buying counterfeit wedding dresses. They think they’re getting an
incredible deal on designer duds — only to be left with a cheap knockoff from some sweatshop

overseas.”' 88
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According to Fields, Tide-buy is one of the largest counterfeit sites, grossing $5 million in
sales in 2013. Fields estimated that, with an average Internet sale price posting of $150 per dress,
the company may have sold more than 30,000 dresses that year. Fields explained that not only do
consumers purchase dresses from these counterfeit sites, but retailers also buy from them in an
effort to increase their profit margins. This makes it difficult for small businesses like hers to
continue to compete.

In addition to the impact of the counterfeit sites on her sales, in the fall of 2013, government
enforcement efforts against counterfeit goods led to a delay in Fields’ importing of a large
shipment of samples for customers to try in authorized shops before placing orders for their gowns.
Her shipment was stopped at the border despite the fact that all the paperwork was in order and
taxes and fees on the goods had been paid. The dresses should have been in the stores before the
holiday shopping season. Fields estimates that the delay cost her nearly $4,000 in sales. This
official insult on top of illegal injury helped push Fields to close her business in 2014.

While law enforcement efforts to stop Fields’ samples were clearly in error, official
government action to prevent counterfeit trademarked products from reaching the marketplace is
an essential part of the worldwide fight against the theft of intellectual property. Unfortunately,
while one branch of government is investigating counterfeit activities, another branch may be
taking steps tantamount to stealing IP by forcing certain products to be sold in plain packaging,
thus diluting the trademark and eliminating the familiar look of the brand. Among other issues,
these actions raise questions about whether the affected companies would be entitled to
compensation from the government.

For  example, Australia
apparently believes that it is not
sufficient that tobacco products bear
warning labels about the risk of

cancer and other diseases. Beginning Scl;\;l\(l)"glé‘l SG
ETTEg

in De‘cember 2912, all such products BLINDNESS
sold in Australia must have a label L -

that contains a photo intended to
shock consumers, accompanied by
phrases such as “Smoking Causes
Cancer” or “Smoking Causes
Blindness.” The package colors are
the same for all brands and therefore
become difficult to distinguish. For
example, Marlboro Red, which
normally has a distinctive red and
white label with the Phillip Morris
logo on the front of the package, is sold in Australia in a solid green package with pictures of body
parts on the side and the words “Marlboro Red” on the back and bottom. The Phillip Morris logo
does not appear anywhere.

A study conducted by the Australian Institute of Health and Welfare (AIHW) from 2010
to 2013 claimed that, as a result of plain packaging, the smoking rate in Australia declined by more
than 2 percent.'® The study further found that daily smoking rates had almost halved since 1991;
people aged 40-49 were most likely to smoke daily; people aged 18-49 were less likely to smoke
daily than they were 12 years ago, but there was little change for those aged 60 or older; smokers
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reduced the number of average cigarettes they smoked weekly (from 111 cigarettes in 2010 to 96
in 2013); and, about 1 in 6 smokers had smoked unbranded tobacco in their lifetime, although only
3.6 percent smoked it currently.!”® However, the attribution of plain packaging for the drop in
smoking from 2010 to 2013 is a dubious claim on its face since the law passed at the end of 2012.
The more likely reason for the decrease was the 12.5 percent increase in cigarette taxes over the
course of those four years.'”!

During a July 17, 2014 NewsCorp Australia interview, AIHW Senior Executive Geoff
Neideck admitted that it would be a stretch to claim that the use of plain packaging played “a key
factor” in cutting the smoking rate.!”> Nonetheless, the lack of evidence that plain packaging
changes behavior has not stopped legislators from going after other products. A bill that would
restrict packaging on alcoholic beverages has been introduced for the past several years, although
it has not yet been enacted.!*

Other countries have considered the adoption of plain packaging for various products. The
New Zealand parliament has hinted that it plans to institute plain packaging with graphic warnings
on alcoholic beverages sometime this year,!** while India,'” France,!”® South Africa,'” and the
United Kingdom!® are considering tougher packaging laws for tobacco products by 2015.

One wonders which legitimate industry will be next. For example, during his tenure as
Indonesia’s Minister of Trade, current Indonesian Director General for International Trade
Cooperation Gita Wirjawan warned New Zealand's Ministry of Health that, “If the cigarettes we
export there [New Zealand] are not allowed to have brands, then the wine they sell here [in
Indonesia] shouldn't also.”!®

Not only does plain packaging create a disadvantage to consumers wishing to purchase
specific brands based on familiarity, quality, or brand loyalty, it also increases the risk of
counterfeit or fake products entering the marketplace by allowing bootleggers to easily copy plain
packaging. Following the implementation of plain packaging rules in Australia, counterfeiting
and smuggling of illicit cigarettes increased by 40 percent, and seizures of illicit cigarettes
increased by 143 percent, from 82 million in 2012 to 200 million in 2013.2%°

The entry of additional counterfeit goods into the marketplace puts consumers at increased
risk. For example, bootlegged cigarettes can contain caustic or toxic chemicals, including high
levels of arsenic, due to fewer controls over manufacturing.

Imagine plain packaging appearing on every product that a bureaucrat finds objectionable:
trucks and SUVs; fatty and salty foods; beer, wine, and liquor; and, even certain types of clothing.
The government is already far too involved in everyone’s life; such additional overprotection is
both unnecessary and ineffective. Plain packaging also undermines the credibility of government
efforts to protect IP.

Fortunately, some industries are fighting back. In 2012, Mars, Inc., the American-owned
global confectionery and food manufacturer and the third-largest privately held company in the
U.S., wrote to the United Kingdom Department of Health voicing its concern over the impact of
plain packaging.®! The letter stated that “Mars is concerned that the introduction of mandatory
plain packaging in the tobacco industry would also set a key precedent for the application of similar
legislation to other industries, including the food and non-alcoholic beverage industries in which
Mars operates.”%?

While a plain label on a candy bar may be costly to companies and confusing to consumers,
plain packaging for beer, wine and liquor would create far more challenges. For example, even
the most sophisticated buyers of fine and rare wines have been duped by fake labels; the problem
would be even more pronounced with plain packaging.
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On August 6, 2014, wine “dealer” Rudy Kurniawan was sentenced to 10 years in prison
for fraud, along with a $20 million fine and $28 million in restitution to the people he had
defrauded. Beginning in 2004, Kurniawan mixed bottles of young wine together with older French
wines of questionable vintage, slapped on fake labels, and sold them at exorbitant prices to wealthy
clients who believed they were genuine rare bottles worth thousands of dollars.?*

The scheme worked for several years in part because most of the buyers simply bought and
stored the wine without tasting it, a common practice of rare wine collectors. It unraveled in part
because Kurniawan created a label for a Domaine Ponsot vintage that never existed.?*

Creating and protecting IP is the goal of every individual or company that wishes to become
successful in the marketplace. Indeed, some names have been used so often that they have replaced
a group of products that have a more ubiquitous description. For example, “Xerox” was once used
instead of “copy”; “Kleenex” is often used instead of “tissue”; and, “Google it” is used instead of
“search.” These are classic examples of the importance of branding.

While few products become so iconic, even the smallest icons need to be protected from
infringement. With the help of the PTO, legal counsel, law enforcement, and non-interference
from plain packaging proponents, any product has the potential to become a true household name.
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Conclusion

IP rights have been paramount since the Republic was established. As James Madison
noted in “Federalist Paper 43,” referring to the authority to promote science and the arts by
providing exclusive rights to authors’ and inventors’ writings and discoveries (which became
Article I, Section 8 of the Constitution):

The utility of this power will scarcely be questioned. The copyright of authors has
been solemnly adjudged in Great Britain to be a right of common law. The right to
useful inventions seems with equal reason to belong to inventors. The public good
fully coincides in both cases with the claims of individuals. The States cannot
separately make effectual provision for either of the cases, and most of them have
anticipated the decision of this point by laws passed at the instance of Congress.>!¢

The Founding Fathers understood that by protecting the individual rights of artists, authors,
entrepreneurs, innovators, and inventors, they were promoting the greater public welfare. These
fundamental privileges remain essential to ensure that I[P will continue to have a substantial,
positive impact on everyone’s life.

Patent holders need strong enforcement of IP laws in the U.S. and by its trading partners.
New initiatives to license underutilized patents will increase the availability of hundreds of
inventions while reducing the amount of patent litigation. Consumers must have assurances that
they are buying safe and effective products that will not cause them harm, and taxpayers need to
know that the government is not using fake parts in its weapons systems.

However, there are headwinds to the protection of IP rights. The Internet has spawned a
new wave of [P piracy that includes counterfeit drugs being sold on fake pharmaceutical websites
and music and videos being illegally downloaded from file sharing or torrent sites. Stealing IP
and distributing it without just compensation to its creator has a far-reaching negative impact on
the next independent filmmaker, struggling garage band, or young author.

The theft of trademarks creates confusion for consumers who believe they are purchasing
specific brand name goods, only to find that the items are mislabeled, counterfeit, or even deadly.
Some governments have passed laws that essentially strip trademarks from certain goods, in order
to support social goals or policies. Other governments enforce antitrust laws or weaken IP laws to
allow their domestic businesses to make a profit from the ideas and sweat of others. If more
countries develop policies that threaten IP, there will be less incentive to invest in technology,
research, and development, and the global economy will suffer.

Despite these barriers to IP rights, there are many countries that understand and promote
the importance of IP for economic growth. As Great Britain’s ITV Director of Policy and
Regulatory Affairs Magnus Brooke said, “A strong IP regime is an engine of growth, NOT a
barrier.”!”

Keeping this engine running smoothly, using the recommendations and concepts contained
in this report and similar sources, will help the global economy continue to grow. In the U.S.
alone, IP-related industries provide more than 40 million jobs*'® and account for between 55 and
62.6 percent of GDP.*>!” Without the innovation propelled by IP, the global economy would be on
a slow (or slower, in current circumstances) train going nowhere.

Everyone benefits from IP. If the Founding Fathers had not recognized its importance, the
light bulb, the telephone, the cell phone, and the microchip might never have been invented. Strong
IP protection is fundamental to keeping the engine of ingenuity on track for generations to come.
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